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This matter, the appeal of eight $250 civil penalties for smok e

emissions allegedly in violation of respondent's Section 9 .03(b) o f

Re g ulation I, care on for hearing before the Pollution Control Hearings

Board, W . A . Gissberg (Chairman and presiding) and Dave J . Mooney ,

convered at Tacoma, Washington on December 21, 1977 . Respondent elected

a forral hearing pursuant to RCW 43 .21B .230 .

Appellant Pope & Talbot, Inc . appeared by and through its Residen t

:iarager, Charles Peck . Respondent Puget Sodnd Air Pollution Contro l

Agenc_" appeared by and throu gh its attorney, Keith D . PlcGoffin . Olympi a
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reporter Eugene E . Barker recorded the proceedings .

Witnesses were svorr, and testified . Exhibits were examined . Fror

testimony heard and eV1-ibits exaraned, the Pollution Control Hearing s

Board makes these

F11:DI . M :5' OP PAC T

I

Respondent, pursuant to R.C .' 43 .21B .260, has flied with this Hearing s

Board a certified core, of its Regulation I containing respondent' s

re gulations and amendments thereto of which official notice is taken .
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Appellant owns a 1eirber mill at Port Garble, Kitsap County ,

Washington . In times past, the appellant operated a bank of eight ho g

fuel boilers at this rill . A hog fuel holler utilizes ► rood waste a s

fuel thereby disposin g of that % ,este while producin g heat to dry th e

lumber products or stea~ to run the rill . These particular ei ght hoc

16 fuel boilers wer e of an old design predating environmental concerns an d

li 'emitted considerable amounts of black smoke . With tae advent o f

18 res-,ondent' s ale Pollution regulations In 2971, appellant a g reed t o

19 ccnver t trot- ho g [waste wood) fuel to lac'_ic petroleum gas v :.ca was

20 t'en available in anLimited amounts at a price of eleven cents per gal an .

21 D~ 1976, however, tn -it .race had tripled and the suo ply of gas becar e

-' ~ a dependabie .
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Consegcently, aooellant cnaeeed the i :orth::est Pacific Co rporatio ^

24 to locate a rode rn ho g fuel boiler systeP for the Port Ga.-51e 7111 .

25 . ;ort : ..est Pacific race its selection and, c aopellart's behalf, ~i_a _

_ 6 a ' . :otlce of Constructio n " with respondert on April 14, 1976 . The
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1 (hog fuel system thus filed included a smoke control device known a s

2 a "drv scrubber" manufactured by Combustion Power Co ., Inc ., a

subsidiary of the Weyerhaeuser Company . The respondent approved th e

"Notice of Construction" on June 18, 1976, but in doing so admonishe d

:;o=thkest Pacific that the proposed dry scrubber appeared to be only

marginally capable of keeping emissions within respondent's standards .

7 .T'r._s adronishment was not communicated to a ppellant by its agent ,

8 : :oi-th:-est Pacific .
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A "baghouse " pollution control device would be rore effective i n

11 co:trolling emissions than the dry scrubber involved here . A baghous e

12 wo_1d, however, be more expensive to operate .
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IV
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In July, 1977, appellant's new hog fuel system was installed an d

15 ( testing thereof begun prior to its acceptance by appellant . Smoke

16 emissions were observed to be much greater than those from hog fue l

17 boilers having the same dry scrubber but which use salt-free fuel . Hog

18 fuel, or waste wood, at appellant's coastal mill is primarily derive d

19 from logs once stored in salt water . It is theorized that salt in the

22 fL_ther decreasing its effectiveness .

23

	

In August, 1977, respondent issued three Notices of Violation- -

24 !without --onetary penalties--to appellant . These declared tha t

5 • e:-_ssiors from the hoc fuel boiler were in violation of Section 9 .03(b) ,

26 i t --e same Section alleged in this a ppeal . These August Notices o f
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20 fuel vaporizes and becomes a gas which is not effectively removed b y

21 the dry scrubber and that salt deposits are formed within the scrubbe r
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Violatio n were not appealed .

Although appellant was thus apprised that its smoke emission s

were ille g
al, it consented to further testing of the hog fuel boile r

at the urging of the scrubber manufacturer, Combustion Power, wh o

contended that further testing would show that the scrubber could bri ng

erisslons into control .

V

Appellant caused smoke emissions, fror its hog fuel boiler, o f

the following opacities, aggregating to the following minutes withi n

one hour, on the following dates :

Date

	

Duration

	

Ooacitv

1. September 7, 1977

	

12 r'inutes

	

50-60 %

2. September 8, 1977

	

7

	

"

	

35-40 %

3. September 12, 1977

	

9

4. September 13, 1977

	

1 0

5. Se p tember 15, 1977

	

1 1

6. Se ptember 21, 1977

	

1 0

7. September 22, 1977

	

1 0

8. September 23, 1977

	

9

The sro':e remained suspended between the aroand and treeto n

level within the confines of the Port Gamble inlet . south of the mill .

Nu ,erous residents along the inlet registered com plaints with the

reseondert .

;'opell a r t subsequently received eight Notices and Orders of Civi l

Penalty eacn in the arount of $25G and each citing Section 9 .03(b )

of respondent ' s Re gulation I . The eight civil penalties imposed there -
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.25

35-50 %

35-45 %

60-100 %

90-100 %

100 €

50-60 %
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1 fore total $2,000 .

2

	

VI

Section 9 .03(b) of respondent's Regulation I states as follows :

After July 1, 1975, it shall be unlawful for any person t o
cause or allow the emission of any air cont am inant for a period
or periods aggregating more than three (3) minutes in any one
hour, which is :

(1) Darker in shade than that designated as No . 1 (20 %
density) on the Ringelmann Chart, as published by the Unite d
States Bureau of Pines ; or

(2) Of such opacity as to obscure an observer's view t o
a degree equal to or greater than does smoke described i t

Subsection 9 .03(b) (1) ; provided that, 90 .03(b)(2) shall not appl y
to fuel burning equipment utilizing wood residue when th e
particulate emission from such equipment is not greater than
0 .05 grain per statandard cubic foot .

Appellant has not ordered the removal of the dry scrubber becaus e

its attorney has advised that such an act may pre3udice appellant' s

rights against the scrubber manufacturer in future litigation . The

scrubber manufacturer again urges "one last" test operation of the

hog fuel boiler and scrubber in the hope that such test will prove the

scrubber capable of controlling emissions .

VI I

Any Conclusion of Law hereinafter stated which may be deemed a

Finding of Fact is hereby adopted as such .

From these Findings the Pollution Control Hearings Board come s

to these

CONCLUSIONS OF LA[ :

2 3

24

		

In emitting an air contaminant, smoke, for rove than three minute s

in any one hour, which contaminant is of an opacity obscuring a n

20 'observer's vier to a degree equal to or greater than does smok e

27 FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDER

	

5

3

4

5

6

7

8

9

10

1 1

12

3

1 4

1 5

16

1 7

I S

1 9

20

21

F 1u 4948- .1



1designated as No . 1 on the Ringelrann Chart, appellant violate d

Section 9 .03(b) of respondent's Regulation I, and did so on eight

distinct occasions .

While appellant admitted each violation, respondent nevertheles s

proved a prima facie case with regard to each violation .

I I

A ppellant as desirous of controllin g its sr°oke emissions bu t

has had misfortune in attemptin g to do so . Respondent ' s early warning

that the dry scrubber appeared to be a mar g inal control device wa s

conimunicated to appellant's agent who then did not inform appellant .

While the knowledge of an agent is, in law, attributed to the princ i pal ,

the appellant went forward with use of the dry scrubber without actua l

cnowledge of the respondent's warning .

While there have been repeated violations in this case, each wa s

part of an effort to solve the ineffectiveness of the dry scrubbe r
E
and bring emissions into control in the long run .

For these reasons, the r^aximun penalty here im posed for eac h

violation should be mitigated by affirmance outright of only one-hal f

of each penalty with sus pension of the other half on condition tha t

appellant not incur any other violation of respondent's regulation s

21 for one year from the date of appellant's receipt of this Order .

,Further testi n g of the dry scrubber which results in a violation of th e

23 respondent's regulations within this one year period will thus rende r

24 'appellant liable for these suspended penalties which total $1,000 .
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Inv Findi ng of Fact which should he deemed a Conclusion of La w
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is nereby adopted as such .

Therefore, the Pollution Control Hearings Board issues this

ORDER

The eight $250 civil penalties are each affirmed, provided however ,

that one-half of each penalty is suspended on condition that appellant not

violate respondent's Regulations for a period of one year from the date o f

appellant's receipt of this Order .

DONE at Lacey, Washington, this 29	 t.4	 day of December, 1977 .
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